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STATE  INSURANCE 


Have  we  not  reached  a  stage  in  the  progress  of  this  Country 
when  every  citizen  should  squarely  meet  and  determine  for  him¬ 
self  whether  he  favors  a  change  from  individualism  to  socialism  ? 

If  he  finds  himself  on  the  affirmative  side  of  this  great  ques¬ 
tion,  then  he  should  determine  whether  his  ideals  can  be  realized 
through  ill  will  and  processes  of  destruction,  or  only  through  the 
general  prevalence  of  good  will  and  processes  of  construction. 

He  should  determine  whether  his  principles  sustain  the  sin¬ 
gling  out  of  classes  of  enterprises,  or  of  people,  for  experiments  in 
such  an  evolution.  And  incidentally  he  may  well  consider  whether 
insurance  should  be  among  the  last,  rather  than  among  the  first 
subjects  for  such  experiments. 

The  mind  of  man,  on  the  aspect  of  his  relations  to  others,  is 
never  at  rest.  His  constant  effort  is  to  improve  these  relations. 
Such  changes  are  sometimes  for  the  worse,  but  the  ultimate  end  of 
a  general  effort  at  change  is  usually  an  improvement. 

Every  one  realizes  there  is  now  much  discontent  and  unusual 
and  quite  extended  desire  for  change.  That  desire  is  taking  form 
in  Government  control,  management  or  ownership  of  enterprises 
formerly  regarded  as  businesses,  supposed  to  be  best  conducted 
by  individuals,  whose  supposed  rights  it  was  the  duty  of  the  Gov¬ 
ernment  to  protect.  Government  interference  was  at  first  directed 
to  so  called  “public  utilities”  and  “natural  monopolies”,  but  now 
it  is  not  so  discriminating  and  is  disposed  to  reach  business  not 
included  in  those  classes. 

Not  every  one  realizes  how  this  disposition  is  tending  to  work 
fundamental  changes  in  our  institutions.  Some  disinterested,  but 
alert,  students  have  paused  to  consider,  with  some  apprehension, 
the  radical  change  in  the  notions  of  many  people  respecting  the 
primary  purpose  of  government.  One,  for  whom  I  have  great 
respect,  asks  for  deliberation  on  this  question: 

“Are  we  not  fast  approaching  a  place  in  our  country’s 
history  where  we  must  consider  anew  the  foundations  of 
government?  Must  we  not  again  determine  whether  it  is 
true  that  there  are  certain  inalienable  rights  of  the  individ¬ 
ual  and  that  governments  have  their  just  being  for  the 
protection  of  these  rights,  or  whether  on  the  contrary  there 
are  no  rights  of  the  individual  and  the  function  of  govern- 
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ment  is  merely  to  do  that  which  may  be  well  done  collec¬ 
tively  ?” 

He  refers,  of  course,  to  the  rights  with  which  (according  to 
the  Declaration  of  American  Independence)  the  Creator  endowed 
men.  He  asserts  that, 

“The  protection  of  these  rights  and  the  promotion  of 
their  enjoyment  by  the  citizens  of  a  given  state  constitute 
the  sole  basis  of  government,  whether  that  government  be 
a  so-called  popular  government  or  whether  it  be  an  auto¬ 
cratic  one.” 

The  Declaration  of  Independence  proclaims 

“that  all  men  are  created  equal,  that  they  are  endowed  by 
the  Creator  with  certain  inalienable  Rights,  that  among 
them  are  Life,  Liberty  and  the  pursuit  of  Happiness.  That 
to  secure  these  rights,  Governments  are  instituted  among 
Men.” 

The  Constitution  of  the  United  States  declares  its  purpose  “to 
secure  the  Blessings  of  Liberty  to  ourselves  and  our  posterity.” 

The  Constitution  of  the  first  state  carved  out  of  the  North 
West  Territory  declared, 

“That  all  men  are  born  equally  free  and  independent,  and 
have  certain  natural,  inherent  and  inalienable  rights; 
amongst  which  are  the  enjoying  and  defending  life  and 
liberty,  acquiring,  possessing  and  protecting  property,  and 
pursuing  and  obtaining  happiness  and  safety.” 

Fifty  years  afterwards  the  same  State,  in  its  new  Constitu¬ 
tion,  made  substantially  the  same  declaration. 

Meantime  the  Constitution  of  other  States  and  the  spirit  of 
Federal  and  State  laws  unmistakably  show  strict  adherence  to  the 
idea  that  the  primary  function  of  Government  is  to  preserve  and 
protect  the  inherent  rights  of  individuals. 

Liberty  was  always  pronounced  the  right  man  felt  most  sacred. 
Liberty  is  the  vital  privilege  the  fathers  boasted  as  distinguishing 
ours  from  all  other  Governments;  the  liberty  that  set  this  nation 
free  from  the  domination  of  others  and  set  man  free  from  the 
domination  of  other  men.  That  was  the  fundamental  idea  of  the 
founders  of  this  Government.  To  establish  national  liberty  and 
individual  liberty  was  their  fundamental  purpose.  That  was  their 
conception  of  the  primary  function  of  government. 

But  what  is  meant  by  the  individual  liberty  which  governments 
are  to  preserve  and  protect?  Liberty  is  defined  as  “freedom  from 
external  restraint  or  compulsion”.  If  a  man  lawfully  acquires  his 
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own  premises  and  there  produces  his  own  food  and  clothing,  and 
has  no  relations  with  others,  it  may  be  said,  with  slight  qualifica¬ 
tion,  that  it  is  the  duty  of  the  Government  to  see  that  he  is  let 
alone,  unmolested.  But  man’s  life  is  in  relation  with  others.  So 
the  right  to  liberty  must  be  qualified  as  “the  freedom  to  do  all 
one  wills,  provided  he  does  not  infringe  upon  the  equal  freedom 
of  any  other  person.”  If  it  were  not  so  limited,  individual  liberty 
“would  be  the  prerogative  of  the  strong  and  slavery  the  heritage 
of  the  weak.”  This  is  not  a  new  limitation  on  the  right  to  per¬ 
sonal  freedom.  “ Sic  uter e  tuo  ut  alieitem  non  laedas ”  was  a  maxim 
long  before  the  Declaration  of  Independence. 

The  change  from  hand  work  to  machine  work;  supplanting  the 
energy  of  man  and  the  skill  of  his  hand  with  the  energy  of  the 
elements  and  skill  of  appliances;  the  tremendous  change  from  the 
simple  relations  of  men  under  individual  production  and  service 
and  their  relations  under  collective  production  and  service;  the 
individual  control  of  collective  production  and  service;  and  the 
consequent  power  and  ascendency  of  a  few  over  many  provoke  a 
new  application  of  an  old  rule. 

Established  principles  are  fitted  to  new  conditions  by  laws. 
The  spirit  of  modern  laws  surely  raises  the  question  whether 
convictions  have  changed  on  the  primary  function  of  government. 
Should  not  every  man  stop  now  to  take  account  of  existing  condi¬ 
tions  and  his  own  feelings,  and  determine  whether  he  is  for  a  gov¬ 
ernment  to  preserve  and  protect  the  rights  of  individuals  against 
the  encroachments  of  others,  or  a  government  to  preserve  and 
protect  the  rights  of  many  against  the  encroachments  of  in¬ 
dividuals  ?  Should  not  every  one  settle  with  himself  now  and  anew 
whether  he  believes  that  individuals  have  the  inalienable  and 
absolute  rights  proclaimed  by  the  Declaration  of  Independence,  or 
that  individuals  have  no  absolute  rights,  that  rights  belong  to  men 
collectively,  that  individual  rights  must  yield  to  collective  rights 
and  that  our  Government,  though  formed  for  the  protection  of 
supposed  absolute  rights  of  individuals  against  the  encroach¬ 
ments  of  all,  should  be  administered  for  the  advancement  and 
protection  of  the  collective  rights  of  many  against  the  encroach¬ 
ments  of  individuals  ? 

Let  us  first  determine  whether  socialism  should  succeed  in¬ 
dividualism.  If  we  conclude  it  should,  then  let  us  devise  the  best 
and  safest  means  of  accomplishing  such  a  vital  evolution.  Let 
it  be  done,  not  with  bewildered  visions  of  what  we  are  doing,  but 
with  minds  clear  and  seeing  the  fundamental  changes  being 
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wrought.  Let  us  realize  that  such  a  change  will  upset  the  entire 
system  upon  which  society  is  organized;  consider  the  tremendous 
difficulties  in  the  way,  that  the  end  in  view,  if  desirable,  can  not 
be  accomplished  quickly;  and  that  the  whole  project  may  be 
ruined  in  the  effort. 

Aspirations  to  socialism  can  never  be  fulfilled  by  processes 
solely  or  mainly  destructive.  A  social  structure  conceived  in  envy, 
covetousness  and  hate  would  spell  disaster  to  any  and  all  people. 
With  all  the  prevalent  discontent,  the  blessings  of  this  govern¬ 
ment  would  so  brighten  as  they  took  their  flight,  as  to  seem  a 
retrospective  heaven  on  earth. 

Socialism  may  supplant  the  profit  system  on  which  society  is 
now  organized,  but  when  it  does  it  will  be  when  the  principle  of 
“Love  thy  neighbor  as  thyself”  has  supplanted  that  of  “Self 
preservation  is  the  first  law  of  nature”. 

Deep  in  the  conscience  of  every  one  is  that  quality  without 
which  all  else  is  “sounding  brass  and  tinkling  cymbals”.  Let  any 
one  try  to  comfort  himself  with  reflections  over  his  own  deeds 
that  he  thinks  will  give  himself  pleasure.  He  does  not  call  up 
the  sharp  bargains  he  drove  with  such  zeal  and  such  profit  to 
himself.  All  such  affairs  he  tries  to  suppress  in  the  memory  of 
the  good  deeds  he  has  done  others.  He  is  appalled  with  shame 
over  the  recollection  of  so  few.  But  he  realizes  then  the  instinct 
of  his  better  nature,  an  instinct  he  knows  should  dominate  his 
whole  nature,  but  an  instinct  crushed  by  that  of  self  preservation. 
He  realizes,  too,  that  the  instinct  of  self  preservation  is  natural 
and  necessary  under  the  system  of  organized,  civilized  humanity, 
that  the  conflict  is  constant  and  universal.  How  natural  then  the 
dream  of  the  ultimate  fulfillment  of  man’s  destiny,  when  the 
spirit  of  God  shall  inspire  all  relations  of  mankind  to  each  other. 

Such  a  Utopia  seems  centuries  beyond.  Perhaps  we  are  nearer 
it  than  we  dream.  We  scoff  and  joke  about  it,  and  say  men’s  na¬ 
tures  must  be  changed  first,  but  is  that  true?  Is  not  the  desire 
to  serve  others  in  kindness  at  the  bottom  of  man’s  nature?  Would 
it  not  rise  and  prevail  universally  if  it  were  not  for  the  necessity 
of  the  eternal  struggle  for  self  preservation  ? 

But  the  ideals  of  the  socialist  can  not  be  fulfilled  suddenly. 
So  tremendous  a  change  can  only  come  through  slow  process.  It 
can  only  come  through  general  good  will.  Ill-will  breeds  confusion 
and  worse  than  confusion,  and  retards  the  ambitious  plans  of  the 
idealist.  If  socialism  is  to  succeed  permanently,  it  must  be 
through  appeals  to  the  better,  not  to  the  worse,  nature  of  man. 


The  social  uplift  promised  or  threatened — which  ever  way  you 
look  at  it,  now  usually  takes  form  in  laws  that  single  out  classes 
of  business,  ostensibly  for  correction,  but  also  for  punishment. 
They  are  promoted  in  part  by  some  people  with  kindly  motives, 
largely  by  others  inspired  by  envy  and  ill  will,  directed  by  others 
who  appeal  to  the  most  sordid  instincts.  But  such  laws,  when 
unjustly  oppressive,  arise  and  exist  most  largely  through  the  in¬ 
difference  of  the  many  who  tolerate  any  thing  that  does  not  di¬ 
rectly  affect  their  affairs. 

Should  the  question  be  put  to  the  people,  whether  the  State 
shall  engage  in  any  particular  industry,  until  after  the  broad 
question  is  put  and  determined  whether  the  State  shall  engage  in 
any  and  every  business  which  the  Legislature,  or  the  people  on  a 
referendum,  may  declare  can  be  managed  by  the  State  better  than 
by  individuals  ?  A  vote  on  the  first  proposition  might  be  an¬ 
swered,  “Yes”,  by  a  majority  of  those  voting  on  it,  while  a  vote 
on  the  broad  proposition  might  be  answered,  “No”,  by  a  large 
majority  of  all  the  people.  But  a  vote  on  the  broad  proposition 
would  more  nearly  sound  the  judgment  of  people  and  of  more  peo¬ 
ple,  and  legislatures  would  then  have  a  better  test  in  attempting 
to  respond  to  the  will  of  the  people. 

If  the  question  were  whether  the  State  shall  engage  in  the 
breakfast  food  business,  or  the  newspaper  business,  or  any  other 
particular  business,  is  it  unlikely  that  a  majority  of  those  who 
would  take  the  trouble  to  vote  would  respond  in  the  affirmative 
as  readily  as  they  would  on  undertaking  the  insurance  business  ? 
And  would  not  the  proposition  of  the  State  furnishing  doctors  be 
popular?  And,  outside  the  business  of  lawyers,  the  necessity  of 
which  evil  I  trust  is  so  well  understood  that  its  disturbance  may 
never  be  contemplated,  is  there  any  business  likely  to  be  denied 
the  State  by  a  majority  of  those  voting  on  the  question,  if  but 
one  kind  of  business  were  proposed?  If  that  is  so,  and  if  it  is  so 
because  selfishness  and  envy  and  indifference,  and  not  disinter¬ 
ested  patriotism,  predominate  the  day  the  vote  is  taken,  then  is 
it  fair  to  the  industry  or  wholesome  in  general  to  present  such  a 
question  on  any  one  particular  industry?  Does  it  elicit  the  disin¬ 
terested  judgment  of  the  people  of  the  State  on  the  great  prin¬ 
ciple  of  the  State  taking  and  managing  enterprises  heretofore 
developed  and  conducted  by  individuals  and  driving  the  individuals 
out  of  business,  when  State  control  of  only  one  industry  is  pro¬ 
posed,  and  only  the  rights  of  individuals  engaged  in  that  business 
and  the  competency  of  the  State  to  succeed  in  the  management  of 
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that  business  is  involved?  If  that  is  so,  and  the  counterpart  of 
such  a  proposition,  the  recall  of  Judicial  decisions,  is  promptly  to 
follow,  then  surely  a  mighty  change  is  now  being  wrought  in  the 
foundations  of  our  institutions. 

Why  has  insurance  been  selected  for  experiments  in  State 
management?  If  the  State  undertook  the  production  of  such  a 
commodity  as  flour,  for  instance,  the  State  could  determine  the 
cost  of  production,  fix  the  proper  selling  price  and  make  one  price 
for  all  purchasers  that  might  be  satisfactory  to  all.  Insurance 
rating  is  a  matter  of  estimating.  It  depends  on  human  judgment, 
in  which  the  wisest  may  differ.  Insurance  premiums  must  be  dis¬ 
criminating.  It  follows  that  any  system  of  rates  will  provoke 
suspicion  of  unjust  discrimination  and  favoritism.  If  insurance 
companies,  with  their  judgment  ripened  by  long  experience  and 
their  competition  with  each  other,  have  not  escaped  this  suspicion, 
then  the  State  will  not  escape  it.  It  will  not  be  surprising  if  the 
ultimate  conclusion  of  all  shall  be  that  insurance  is  the  last  busi¬ 
ness  the  State  should  attempt  to  manage. 

But  insurance  is  a  tax.  While  every  one  has  his  own  ideal 
system  of  taxation,  it  never  agrees  with  any  other’s.  The  con¬ 
stant  changes  in  the  State’s  systems  show  that  the  State  has 
fallen  far  from  satisfying  the  people  in  the  matter  of  taxation. 
Nevertheless,  the  State  assumes  it  should  manage  all  taxes.  Prob¬ 
ably  that  is  one  reason  why  it  undertakes  the  management  of 
insurance. 

Again  insurance  is  designed  for  the  relief  of  individuals  suf¬ 
fering  unexpected  losses.  It  is  akin  to  benevolent  institutions  for 
the  relief  of  the  deaf,  blind,  insane,  poor,  etc.  And  so  the  State, 
accustomed  to  the  management  of  such  institutions,  naturally 
yearns  for  the  management  of  insurance. 

These  perhaps  are  some,  but  they  are  not  all  of  the  considera¬ 
tions  prompting  state  insurance. 

WThile  State  regulation  of  insurance  is  far  from  a  failure,  it 
is  far  from  satisfactory.  Dissatisfaction  of  those  who  regulate, 
of  those  who  are  regulated,  and  of  those  for  whose  benefit  the 
regulations  are  designed,  has  led  to  more  drastic  regulation. 
Dissatisfaction  with  more  drastic  regulation  tends,  not  to  less 
regulation,  but  to  a  disposition  of  the  State  to  seize  the  manage¬ 
ment. 

Instances  of  wrongs  and  abuses  in  the  management  of  insur¬ 
ance  by  corporations  are  many.  Much  cause  for  criticism  has  ex¬ 
isted,  but  probably  not  more  than  in  the  management  of  other 
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similar  classes  of  business.  But  while  criticising  the  evils  it  is 
well  to  consider  the  merits  of  the  management  and  also  of  the 
business  of  insurance.  It  is  well  to  reflect  on  the  development  of 

v 

the  important  institution  of  insurance  from  its  small  beginnings, 
and  give  credit,  where  credit  is  due,  to  those  who  promoted  it. 
It  was  not  the  State.  Such  initiation  rarely  proceeds  from  the 
Government,  and  surely  the  people  owe  nothing  to  the  State  for 
the  development  of  insurance.  It  was  developed  by  individual 
initiative  from  a  time  when  insurance  agents  were  regarded  as 
pests,  like  the  lightning-rod  and  patent  medicine  venders,  until  it 
is  now  so  knit  into  our  affairs  that  to  withdraw  it  would  para¬ 
lyze  all  the  relations  of  men. 

It  was  not  until  insurance  became  recognized  as  a  whole¬ 
some  necessary  institution,  woven  into  the  fabric  of  all  commer¬ 
cial,  industrial  and  domestic  affairs,  that  it  tempted  the  State 
into  a  desire  to  manage  it.  State  management  has  been  advocated 
by  many  persons  with  disinterested  motives  and  with  much  show 
of  reason,  but  they  alone  would  fail  to  establish  state  insurance. 
The  support  of  others,  inspired  with  a  different  feeling,  a  feeling 
provoked  by  contemplating  the  dividends,  salaries  and  wages 
earned  by  those  who  have  conducted  successful  insurance  enter¬ 
prises,  and  the  indifference  of  many,  who  feel  their  interests  are 
not  affected,  are  responsible  for  state  insurance. 

Workmen’s  compensation  insurance,  conducted  by  the  State, 
instead  of  employers’  liability  insurance,  conducted  by  corpora¬ 
tions,  is  now  a  popular  form  of  substituting  state  for  individual 
enterprise. 

Conditions  under  the  laws  governing  employer’s  liability  have 
been  unsatisfactory.  They  constantly  provoked  strife  between 
employer  and  employe,  resulting  in  protracted,  expensive,  usually 
unproductive  and  generally  disappointing  litigation.  To  protect 
the  employer  against  his  risk,  insurance  companies  covered  his 
liability  under  the  laws.  The  insurance  companies  then  defended 
the  employers,  resulting  in  the  appearance  of  insurance  companies 
in  much  of  the  personal  injury  litigation.  And  so  has  arisen  the 
notion  that  insurance  companies  are  to  blame  for  the  odius  con¬ 
ditions  affecting  the  relations  between  employer  and  employe 
under  the  liability  laws.  The  fault  was  really  and  solely  in  the 
law.  The  insurance  was  proper.  The  conduct  of  the  insurance 
companies  usually  was  proper. 

The  idea  has  been  gaining  ground  that  losses  through  personal 
injuries  in  hazardous  occupations  should,  to  some  extent,  be 


—  10  — 


borne  by  the  industry  occasioning  the  hazard.  This  idea  is  carried 
into  laws  compelling  workmen’s  compensation  insurance.  Such 
a  law,  and  insurance  accordingly  by  regular  companies,  probably 
would  eradicate  substantially  all  the  evils  of  employers’  liability 
insurance.  Compensation  insurance  would  provoke  as  little  litiga¬ 
tion  as  accident,  fire  or  other  classes  of  insurance.  There  is  no 
more  apparent  occasion  for  the  State  undertaking  workmen’s  com¬ 
pensation  insurance  than  any  other  kind  of  insurance,  or,  for  that 
matter,  than  any  other  kind  of  business.  But  the  change  from 
liability  to  compensation  insurance,  and  the  prejudice  against 
liability  insurance,  are  the  pretexts  for  the  State  seizing  and  man¬ 
aging  the  business.  And  then  State  management,  not  the  change 
from  liability  to  compensation  insurance,  is  heralded  as  the  pan¬ 
acea  for  all  the  ills  of  liability  insurance. 

A  brief  history  of  workmen’s  compensation  insurance  in  Ohio 
illustrates  the  possible  course  of  such  laws. 

The  Act  of  June  15,  1911,  was  not  compulsory.  It  established 
a  schedule  of  benefits  and  provided  that  employers  of  five  or 
more,  who  paid  their  premiums  into  the  state  fund,  should  not 
be  liable  for  damages  to  employes  for  personal  injuries.  It  pro¬ 
vided,  however,  that  for  injuries  due  to  wilful  acts  of  the  em¬ 
ployer,  or  his  failure  to  comply  with  lawful  requirements,  the 
employe  might  accept  the  compensation  or  sue  for  damages.  Em¬ 
ployers  of  five  or  more  who  did  not  pay  their  premiums  to  the 
State  were  made  liable  for  damages  and  deprived  of  the  defenses 
of  the  fellow  servant  rule,  the  assumption  of  risk  and  contribu¬ 
tory  negligence.  The  expenses  of  management  were  provided  for 
out  of  general  revenues.  The  premiums  were  payable  by  employers 
and  employes  in  proportion  of  90  to  10. 

The  Attorney  General,  on  April  4,  1912,  rendered  his  opinion 
that  an  insurance  company  cannot  indemnify  an  employer  from 
the  result  of  injuries  occasioned  by  his  wilful  act  or  his  failure 
to  observe  the  laws  for  the  protection  of  the  life  or  safety  of 
employes. 

A  constitutional  amendment,  adopted  September  3,  1912,  auth¬ 
orized  laws  establishing  a  state  fund  to  be  created  by  compulsory 
contribution  thereto  by  employers,  and  administered  by  the  State 
determining  the  terms  and  conditions  of  payments  from  the  fund, 
taking  away  rights  of  action  or  defenses  from  employes  and 
employers,  but  prohibiting  the  taking  away  of  the  right  of  action 
of  any  employe  when  the  injury,  disease  or  death  arises  from  fail¬ 
ure  of  the  employer  to  comply  with  any  lawful  requirement  for 
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the  protection  of  employes.  It  authorized  laws  establishing  a 
board  to  classify  occupations  and  to  collect  and  distribute  the  fund 
and  to  determine  rights  of  claimants  thereto. 

The  Act  of  March  14,  1913,  is  compulsory  as  to  employers  of  five 
or  more.  It  provides,  however,  that  employers  who  will  abide  by 
the  rules  of  the  board  and  satisfy  the  board  of  their  ability  to 
render  certain  the  payment  of  the  compensation  and '  furnishing 
the  aid  prescribed,  and  those  who  maintain  benefit  funds  and 
those  who  belong  to  mutual  associations,  may  elect  to  pay  in¬ 
dividually,  or  from  such  fund  or  association,  the  compensation  di¬ 
rectly.  It  authorizes  the  board  to  require  such  security  or  bond 
from  such  employer  as  it  may  deem  proper.  Employers  who  so 
elect  and  who  therefore  are  not  insured  by  the  State,  are  required 
to  contribute  to  the  State  reserve  fund  the  same  as  if  they  were 
insured  by  the  State.  Employers  who  so  elect  and  employers  who 
take  insurance  with  the  State,  are  relieved  from  liability  for  dam¬ 
ages,  except  that  for  injuries  occasioned  by  the  wilful  act  of  the 
employer  or  his  non-compliance  with  lawful  requirements  the 
employe  may  take  the  compensation  prescribed  or  he  may  recover 
damages.  By  a  recent  law  “wilful  act”  is  defined  as  “an  in¬ 
tentional  act  done  with  purpose  and  design  of  inflicting  the  en¬ 
suing  injury”.  Employers  who  fail  to  comply  with  the  act  are 
made  liable  for  damages  and  are  deprived  of  the  three  defenses, 
and  are  liable  nevertheless  for  the  premiums  required  and  due 
the  State. 

The  law  provides  that  contracts  to  indemnify  an  employer 
from  damage  on  account  of  injury  to  his  employe,  shall  be  void 
unless  it  provides  for  the  prescribed  compensation  and  aid,  and 
further  that  no  such  contracts  shall  agree  or  be  construed  to  in¬ 
demnify  the  employer  for  liability  for  his  wilful  act  or  his  non- 
compliance  with  lawful  requirements. 

The  expenses  of  management  are  paid  out  of  the  State  Treas¬ 
ury. 

Under  the  rules  of  the  board,  employers,  other  than  banks, 
railroads  and  public  service  corporations,  who  desire  permission 
to  pay  compensation  directly,  are  required  to  file  a  bond  of  a 
licensed  surety  company  of  $5,000.00,  or  not  less  than  the 
amount  of  the  semi-annual  premium  conditioned  for  the  payment 
and  furnishing  by  the  employer  of  the  prescribed  compensation 
and  aid.  Therefore,  liability  companies,  having  power  to  issue 
bonds,  may  issue  compensation  policies  to  employers  and  satisfy 
the  rule  of  filing  the  bond,  while  liability  companies  which  cannot 


issue  bonds  cannot  issue  compensation  policies  to  employers  un¬ 
til  the  employer  has  procured  the  required  bond  from  another 
company  and  filed  it  with  the  board. 

The  foregoing  set  forth  only  a  few  features  of  the  law,  but 
enough  perhaps  to  exhibit  the  general  attitude  and  relations  of 
the  State,  the  employers  who  are  in  the  fund  and  those  who  are 
not,  the.  employes  of  both  and  the  several  liability  insurance 
companies. 

The  law  has  been  drawn  with  much  care  and  reflects  credit  on 
the  ability  of  its  authors,  but  it  probably  is  not  considered  per¬ 
fect  by  any  persons  affected  by  it.  I  will  not  attempt  any  de¬ 
tailed  criticism  of  the  law  here.  It  will  disappoint  employers  and 
employes  who  anticipate  in  this  law  the  complete  and  happy  solu¬ 
tion  of  all  disputes  between  capital  and  labor  over  personal 
injuries.  It  will  disappoint  some  employes  in  the  amount  of  com¬ 
pensation  for  their  injuries.  It  will  disappoint  some  employers 
in  the  amount  of  premium  for  the  partial  insurance  afforded. 

But  here  is  a  difficulty  under  this  law  worth  emphasizing: 

The  law  leaves  the  insured  employer  liable  for  unlimited  dam¬ 
ages  for  injuries  resulting  from  the  employer’s  non-compliance 
with  lawful  requirements.  The  law  forbids  the  employer  insuring 
that  liability  in  an  insurance  company.  The  law  prescribes  in 
detail  many  specific  requirements  for  the  safety  of  employes  and 
follows  them  with  the  requirement  that, 

“Every  employer  shall  furnish  employment  which  shall 
be  safe  for  the  employes  therein,  and  shall  furnish  a  place 
of  employment  which  shall  be  safe  for  the  employes  therein 
and  for  frequenters  thereof”,  etc. 

The  mere  mentioning  of  this  condition  of  the  laws  demonstrates 
how  the  employer  is  now  forced  into  his  greatest  peril.  In  his 
liability  for  accidents  involving  non-compliance  with  requirements 
which  perhaps  his  foresight  could  not  prevent,  for  extraordinary 
damages  which  may  sweep  away  his  capital,  a  liability  which  he 
once  insured  against,  the  State  now  holds  him  to  his  own  re¬ 
sources. 

Many  claims  will  arise  for  violation  of  lawful  requirements. 
An  official  authority  is  quoted  as  saying,  three-fourths  of  the 
claims  under  the  new  law  will  arise  under  circumstances  justify¬ 
ing  actions  for  damages.  The  same  high  source  is  quoted  as  say¬ 
ing,  the  State  is  collecting  one  hundred  per  cent  premiums  for 
twenty-five  per  cent  insurance. 

Many  claims  will  be  in  the  zone  of  doubt.  The  employe. 


—  13  — 

before  seeking  judicial  determination  of  his  claim,  must  cast  his 
lot  either  for  compensation  or  for  datnages.  In  choosing  one,  he 
loses  the  other.  If  he  chooses  a  civil  action  and  recovers  dam¬ 
ages,  the  compensation  due  from  the  State  can  not  be  applied  on 
his  judgment.  These  circumstances  will  multiply  instances  of 
trying  dilemmas  for  employer  as  well  as  employe.  The  automatic 
deprivation  of  the  employe’s  claim  for  damages  by  accepting  the 
compensation,  and  deprivation  of  the  employer’s  power  to  insure 
the  liability  not  covered  by  the  law,  are  indefensible  features  of 
the  law. 

No  satisfactory  reason  has  yet  been  offered  why  the  State 
should  pay  the  expenses  of  management.  -  Much  less  has  it  been 
shown  why  the  employer  who  prefers  company  insurance  should 
contribute  to  the  State  fund. 

But  the  great  sweeping  objection  to  the  entire  scheme  of  this 
law,  is  failure  to  expressly  authorize  fair,  even  and  direct  com¬ 
petition  by  insurance  companies.  This  has  partially  been  cured 
by  the  rule  which,  in  effect,  allows  competition  by  liability  com¬ 
panies  that  can  issue  bonds.  But  such  a  discriminating  result  in 
the  administration  of  the  law,  against  liability  companies  which 
can  not  issue  bonds,  demonstrates  how  defective  the  law  itself  is. 

Do  not  understand  me  as  now  opposing  the  trial  of  State 
workmen’s  compensation  insurance  in  Ohio.  I  believe  that  in¬ 
surance  should  be  the  last,  instead  of  the  first,  subject  of  such 
an  experiment  in  State  management.  However,  now  that  this  one 
is  attempted,  it  should  have  a  fair  trial.  Compulsory  workmen’s 
compensation,  insurance,  indeed  compulsory  insurance  of  all  kinds, 
may  well  be  defended.  But  if  the  State  enter  the  field  of  man¬ 
agement,  it  should  be  optional  with  the  insured  to  take  his  insur¬ 
ance  with  the  State  or  with  the  companies.  State  compensation 
insurance  can  be  tested  only  by  fair,  free  competition  on  even 
terms  with  the  insurance  companies.  If  the  insurance  companies 
permanently  abandon  the  field,  then  the  people  must  submit  to  the 
State  monopoly,  like  the  monopoly  of  taxation,  with  no  means  of 
measuring  the  value  of  the  service  of  the  State.  It  is  to  be 
hoped,  therefore,  that  the  liability  insurance  companies  will  not 
quit  for  good  and  all  the  field  of  compensation  insurance.  This 
law  will  be  changed.  The  monopoly  of  the  State  will  be  as  hate¬ 
ful  to  the  people  as  a  private  monopoly.  I  confidently  believe 
that  those  directly  responsible  for  this  law,  and  those  managing 
the  fund,  will  soon  realize  the  advantages  of  free  competition  and 
will  welcome  amendments  providing  for  competition.  If  State 
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compensation  insurance  should  survive  and  continue,  it  would 
serve  a  useful  purpose  in  competition  with  the  companies,  by  mak¬ 
ing  impossible  any  real  or  supposed  evils  from  compacts  between 
companies. 

Those  engaged  in  the  business  of  insurance  should  not  lose 
courage.  They  have  patiently  stood  the  tests  of  drastic  experi¬ 
ments  in  regulation.  They  will  survive  all  experiments  in  State 
insurance.  Any  State  monopoly  will  be  ephemeral.  The  people 
will  not  tolerate  it  long.  Then  when  competition  with  the  State 
is  offered,  insurance  companies  that  accept  it  will  survive,  be¬ 
cause  of  the  ability  to  serve  which  has  so  signally  distinguished 
them  among  the  great  institutions  of  the  Country. 


